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What is the Open Meeting Law (OML)!?

= NRS Chapter 241

= “In enacting this chapter, the Legislature finds and
declares that all public bodies exist to aid in the
conduct of the people’s business. It is the intent of the
law that their actions be taken openly and that their
deliberations be conducted openly.” NRS 241.010(1).



Presenter Notes
Presentation Notes
The OML requires that public bodies take their actions openly and that their deliberations be conducted openly.  This is the stated intent by the Legislature and guides interpretation of the law by both the AG’s office and the courts.


When does the OML apply!?

PUBLIC BODY MEETING
= The OML generally applies to all meetings of = Under the OML, a “meeting” requires a
public bodies in the State of Nevada. Quorum + Deliberation or Action
" |Includes subcommittees = Quorum means a simply majority of the total body

: : or other proportion established by law.
= Exceptions are strictly construed

®  Deliberate means collectively to examine, weigh and
reflect upon the reasons for or against an action.

= Action means a majority vote of the members
present (all members for elected bodies).


Presenter Notes
Presentation Notes
Public bodies – There is a detailed definition of the term “public body” contained in the OML, but generally, public bodies are bodies created by statute, executive order or by action of another public body.  This includes subcommittees and can even include the governing boards of some corporations if they meet the creation requirements contained in the OML.
If you are ever unsure if a group you are participating in is a public body, consult with your legal counsel.
There are exceptions to this general mandate, a few of which I will discuss, but the Nevada Supreme Court has stated that the spirit and policy behind the OML favors open meetings and any exceptions thereto should be strictly construed.

Nevada is a strict quorum state, which means a quorum of members must be present in order for the body to take action.
For elected bodies, action requires a majority of all members and not just those present for action.
The exception here is with abstentions under the Ethics Law.
Update from the 2023 legislative session – vacancies do not count when calculating a quorum for appointed bodies.  They still count with elected bodies.


When does the OML apply!?

= A gathering of a quorum at a social function or for training is not a meeting as long as there is no
deliberation or action.

= Electronic communication between a quorum of members can constitute a meeting.
= Email pitfall: “reply all”
= Serial communications or “walking quorums” constitute a constructive meeting.

= A constructive quorum can exist with less than a quorum speaking together at any given time if opinions are
relayed between members.


Presenter Notes
Presentation Notes
The exception here is an exception to the definition of a meeting, meaning they do not need to be agendized, open to the public or recorded.  This differs from a closed session, which I will discuss later.
While public bodies are permitted to deliberate during an attorney-client session, any action must still occur during a public meeting.
A point to the attorney-client conference—in response to a Nevada Supreme Court decision in 2018, the 2019 legislature added a provision allowing public bodies to delegate litigation decisions to their chair or executive director, or equivalent position.  The delegation, however, is a decision that must occur during a public meeting.

We generally recommend that staff of public bodies email members individually, so that members cannot click “reply all” and accidentally violate the OML.
Example of a constructive quorum: 
7 member body; 3 members discuss an issue after a meeting
1 member of the 3 speaks with another member a week later and conveys the opinions of the others
4 members have now collectively deliberated on an issue outside of a meeting
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Meeting Notice and Agenda

Must include:

Time, place and location (or information on
remote technology system)

Name, contact and business address for
supporting material, plus location (physical or
electronic)

Clear and complete statements of topics

Action items denoted as “for possible action’

Public comment periods and restrictions

Requirements can be found in NRS 241.020

Agenda posting requirements:
= Office of the public body or location of meeting
= Public body website

= Nevada notice website

Posted no later than 9 AM of the 3rd working
day before the meeting.

Notice must be sent to persons who have
requested notice of meetings.


Presenter Notes
Presentation Notes
There are some additional requirements regarding the combining of agenda items and the inclusion of names of persons who may be discussed or acted upon that can be found in 241.020.
There was also an update from the 2023 session that requires clear instructions for telephonic public comment to be listed no the agenda.
A higher degree of specificity is required for agenda items of substantial public interest in order to meet the clear and complete standard.
Ask – Does this generate press, lots of public comment/attendance?
Caution against agenda items such as “member comments” and “reports”



Additional Requirements

= Public bodies shall make reasonable efforts to

assist and accommodate persons with physical = Minutes must be kept in conformance with
disabilities desiring to attend. NRS 241.035.

= Additional notice required for consideration of = Supporting material is required to be available
a person’s character, misconduct or to the public at the time it is provided to
competence or to take administrative action members of the public body.

against a person.

= Meetings must be recorded or transcribed.


Presenter Notes
Presentation Notes
The additional notice requirement can be as long as two weeks, depending on the type of notice chosen, so it is important to plan ahead when considering a person’s character or taking discipline.  However, this notice is waivable, so if the person is in agreement the matter can be heard without the additional notice.
Note that the notice periods changed in 2023, effective 7/1/23 (AB52).  The new notice requirements are shorter, so complying with the old ones will not result in a violation.
We get a lot of complaints and questions regarding supporting material, especially in today’s environment of virtual meetings.  Supporting material means materials that has been provided to a quorum of the public body (by a member or staff member) and that the members would reasonably rely on to deliberate or take action on a matter contained in a published agenda.
This means that a document does not become supporting material until it has been both provided to members and the matter it relates to has been included on an agenda.  
However, just because an item may not yet be supporting material, does not mean that it is not a public record that could be requested through the public records process.
The recording requirement extends to closed sessions, although the recording of those sessions may be subject to confidentiality requirements.
A note to minutes—I am frequently asked whether a member who was not present at a prior meeting can vote to approve the minutes from that meeting.  The answer is yes, just because a member was not present, does not mean that member cannot vote to make draft minutes the official minutes of the meeting.
Many members state a qualifier on the record regarding their absence prior to voting.  While helpful, this is not a requirement in the law.



Public Comment

Minimum requirement:

= Two options—general or limited to agenda items prior to any action item or on
each action item after discussion, but prior to vote

= General public comment period at some time prior to adjournment

Restrictions must be reasonable time, place, and manner restrictions. NRS
241.020(3)(d)(3)

The OML does not “[p]revent the removal of any person who willfully
disrupts a meeting to the extent that its orderly conduct is made
impractical.”

New in 2023: If using a remote technology system, must offer at least
telephonic public comment.



Presenter Notes
Presentation Notes
The most common public comment format is a public comment period at the beginning of the meeting that is either general or limited to items on the agenda and then another general public comment period at the end of the meeting before adjournment.  However, some public bodies choose to take public comment on each action item prior to the vote, instead of a first public comment period.  Both options are permissible.
So long as a public body meets the minimum public comment requirement, there is no rule against taking additional public comment during the meeting, even if the additional public comment is not agendized.
My recommendation to bodies I represent is usually to use the two period option that is most common as it is easy comply with and meets the minimum requirements.  Then, if the chair desires, additional public comment may be called during the meeting if it helps to facilitate the meeting.
Public comment periods have free speech protections, meaning any restrictions to public comment must be viewpoint neutral.  This is the public’s opportunity to air their grievances and for the most part, that must be allowed.
I ask that chairs look closely at the language regarding removal as it is an important standard but does give some flexibility to a chair when running a meeting.
New in 2023:
Requirements can be found in AB219
Requirement for telephonic public comment exists even if there is a physical location for public to attend and participate



How do | comply with the OML!?

VIRTUAL ATTENDANCE

= Members of public bodies may attend virtually whether or not there is a physical
location for public to attend.

= [f no physical location for public, virtual attendance options must be provided.

= Public must be able to hear and observe to the same level as members.

= Pit-fall: chat function in remote technology system.


Presenter Notes
Presentation Notes
I want to emphasize that the public must be able to hear and observe to the same level as the members whether or not there is a physical location available to the public.  That means if the members can see each other on camera, then the public needs to be able to see what the members see.  The same is true for any other types of communication, such as chat functions.



What happens when the OML is violated?

= Actions taken in violation of the OML are void.

= Attorney General’s Office has authority to investigate and
prosecute violations.

= Corrective action is recommended and while it may not eliminate
the violation, it can mitigate severity and further ensure that the
business of government is accomplished in the open.

= Prospective only

= Requires independent deliberative process


Presenter Notes
Presentation Notes
Make sure agenda says, “for possible corrective action.”


When do |
need to

disclose or
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Disclosure and Abstentions

Disclosure is mandatory for any interest
created by:

= A gift or loan
= A substantial pecuniary interest
=  A“commitment in a private capacity”

= Representation of a private client

Disclosure must be made at the time the

matter is considered and prior to discussion.

Disclosure must be sufficient to inform the
public of the nature and scope.

Abstention is required only in clear cases
where the independence of judgment of a
reasonable person in the public officer’s
situation would be materially affected.

This determination should be made by the
public officer and explained on the record.

Ok to vote if resulting benefit/detriment is no
greater to public officer than to anyone else

Quorum reduced under NRS 281 A.420


Presenter Notes
Presentation Notes
If you are ever unsure whether you need to make a disclosure or to abstain from voting, ask your body’s legal counsel.
Example where it is ok – City counsel voting to approve a sales tax that applies to all residents or Board approving a licensing requirement that will apply to all licensees, even if Board members are also licensees.
Quorum reduction – If you are abstaining from voting because of the ethics law, the quorum requirement is reduced as if you are not a member of the body.  This is the same for the number required for a vote.
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